www 


7; de 


eee 





XUM 


Vol. 63 


CENTRAL LAW JOURNAL. 


339 








Central Law Journal. 





ST. LOUIS, MO., NOVEMBER 2, 1906. 











A BAD ALABAMA DECISION IN REGARD TO 
THE RIGHT TO RESCIND A CONTRACT. 





In the case of Rock Island Sash & Door 
Works v. Moore & Handly Hardware Co. 
(Ala.), 41 So. Rep. 806, we have:an illus- 
tration of a method of handling the question 
of the right to rescind a contract which is 
divided up into installments where there has 
been a failure of one of the parties with re- 
gard to one of the installments. The court 
said, p. 808: ‘*The goods were to be de- 
livered in installments and the price was pro- 
portioned to and payable on the several in- 
stallments. ‘The order was for one car, with 
the privilege of three. The option to take 
belonged to the purchaser. The failure or 
refusal of the purchaser to take the first car 
did not furnish the plaintiff with the right to 
abrogate the entire contract. It would have 
had its remedy against the defendant for 
damages for any failure or refusal on the part 
of the defendant to accept the first car. In 
other words, the defendant could not have 
escaped liability for a breach of a contract 
growing vut of a failure on their part to fur- 
nish specifications on the first car within the 
time limit.’’ 

The conclusion reached in this case is 
based upon the idea that a contract which 
is to be performed by deliveries in in- 
stallments, at stated periods, to be paid for 
upon the delivery of each installment is sever- 
able, and the failure as to one of the install- 
ments by either party, as a question of law, 
does not give the right to the injured party 
to rescind because he may have his remedy 
upon the installment which has failed of per- 
formance. ‘The court says: ‘‘As is said in 
Johnson v. Allen, 78 Ala. 391, 56 Am. Rep. 
34, ‘each delivery is considered in the nature 
of a separate and distinct contract.’ In Rugg 
v. Moore (Pa.), 1 Atl. Rep. 320, it is held 
that an agreement for the sale of six loads of 
corn, deliverable at difforent times and pay- 
able at a price per bushel on delivery, is a 
severable contract.’’ All of which goes to 
the effect that the question is regarded as one 
of law by the Alabama court. Yet it holds 
in this same case that, ‘‘where there are 





two written contracts, it is competent to show 
by parol evidence that they relate to one and 
the same transaction and const tute one con- 
tract, without offending the rule against 
varying a written contract by parol evi- 
dence.’’ We agree with the court upon this 
latter proposition. It seems to us that there 
is no excuse for any court not to be fully 
posted with regard to the law upon this sub- 
ject as decided by the leading cases. Our 
common law is based upon the accumulated 
wisdom of the ages ; this being so the courts 
should be posted wi h regard to the history 
ofthelaw. Tlie leading case upon this sub- 
ject by the Supreme Court of the United 
States, is that of Norrington v. Wright, 115 
U. S. 188, where the proper method of con- 
sidering such questions is shown. Here the 
Sup:eme Court of the United States goes into 
the history of this class of cases and con- 
cludes that the case of the Mersey Steel & Iron 
Co. v. Naylor, 9 H. L. App. Ct. 438, may 
be deemed to have settled the matter. This 
case was based upon the opinion in Freeth v. 
Burr, 9 L. R. 208, which holds that 
whether there has been a renunciation of the 
contract by the defendant is a question of fact 
by the consideration of the nature of the 
breach and the circumstances under which it 
was made. In Corbin’s_Edition to Benjamin 
on Sales, sec. 908, the author says: ‘The 


rule is firmly established whether the acts and 


conduct of one party evince an intention to 
abandon and be n> longer bound by the con- 
tract, and that is a question of evidence.”? 
He also says: ‘*This rule was finally estab- 
lished in the house of lords, in the case of 
Mersey Steel & Iron Co. v. Naylor, supra, 
and that it is submitted that this decision must 
be taken to settle the law, is no longer doubt- 
ed in this country.’’ 

In the case of Norrington v. Wright, supra, 
the contract was for 50,000 tons of old T iron 
rails for shipment from European ports at the 
rate of 1,000 tons per month, whole shipment 
to be made inside of six months; settlement, 
cash on presentation of bills. It was there 
held that the shipment of 400 tons the first 
month and 884 the second, was the ground for 
rescission. The court followed the English 
decisions holding that the question was one 
of fact to be determined by the nature of the 
contract. ‘The effect of a failure to pay an 
installment and all the circumstances were ad- 
missible to determine whether or not the 
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party committing the wrong had evinced an 
intention not to be further bound by the terms 
of the contract. In Mersey Steel & Iron Co. v. 
Naylor, supra, the court held that the breach 
in that case of a failure to pay an installment 
when it became due was not of itself sufficient 
to warrant a rescission, because there had 
been no manifest intention not to be further 
bound by theterms of the contract; that the 
question, however, is one of evidence. In the 
case of Withers v. Reynolds, 2 B. & Ad. 882, 
there was a contract for the delivery of sev- 
eral loads of straw, each to be paid for on de- 
livery. After apart of the straw had been 
delivered, the party making the delivery said 
to the other, ‘‘1 am going to hold one bundle 
in hand till you deliver the next, so as to 
have a check on you.’’ It was properly held 
that the contract was for payment upon de- 
livery and the refusal to pay upon de- 
livery, of one installment, gave the right to 
regard the whole contract as abandoned, con- 
sequently the right to rescind, since it was 
proposed by the other party that he would 
nut pay for any installment upon delivery, 
but would keep one in hand and pay when 
the next was delivered. As a general rule 
the mere failure to pay for an installment 
when it becomes due is not sufficient in itself 
to entitle a party injured to rescind an agree- 
ment, but whether or not he may do so, isa 


question of evidence pure and simple, and 


may not, as in the principal case, be deter- 
mined as a question of law, unless the terms 
of the contract are such as to leave no doubt 
upon the subject. If evidence may be intro- 
duced to show that one of two written con- 
tracts was so dependent upon the other that 
they must be regarded as one contract, the 
question is. also one of evidence whether a 
breach goes only to part, or the whole con- 
sideration. 


NOTES OF IMPORTANT DECISIONS. 

NuISANCE—NOTICE TO ABATE A NUISANCE 
NOT NECESSARY IN A CRIMINAL PROSECUTION.— 
fn the case of State v. Lehigh & H. R. R. Co. (N. 
J.). itseems that a railroad acquired a bridge 
from another road which it bad constructed 
across a public highway above the grade thereof, 
carrying the tracks over the same upon the 
bridge, the abutments and the retaining walls 
thereby encroaching upon the highway. It op- 
erated ani maintained the same after its acquisi- 
tion from such company. ‘The court said in part 











upon the point: ‘The only ground of attack upon 
the conviction is that no proof was offered by the 
state that any notice had been given to the de- 
fendant company, before the indictment was 
found, by the public authorities having charge of 
the highway to remove these obstructions there- 
from, tbe contention being that the company was 
not chargeable with maintaining a nuisance until 
it received such notice; and the decisions of this 
court in Pierson v. Glean, 14 N. J. Law, 36, 25 
Am. Dee. 497; Beavers v. Trimmers, 25 N. J. 
Law, 97, and Morris Canal & Banking Co. v. Ry- 
erson. 27 N. J. Law, 457, are appealed to in sup- 
port of this contention. All of these cases were 
civil actions. That which was first decided (Pier- 
son v. Glean), maintains the principle that a pur- 
chaser of land upon which there bas been erected 
by « prior owner a structure which is a nuisance 
to an adjoining land owner is not liable to dam- 
ages for the continuance of such nuisance before 
a request to abate it. But the later cases of 
Beavers v. ‘l'rimmer and Morris Canal & Banking 
Co. v. Ryerson declare that this principle applies 
only when the purchaser simply suffers the 
structure to remain upon the land wirhout using 
it, and hold that when the purchaser maintains 
and uses the strnueture he continues the nuisance, 
and that the party injured hus a remedy against 
him without requesting an abatement thereof. 
In the later case of Meyer v. Harris, 6] N. J. Law, 
100, 388 Atl. Rep. 690. this limitati-n of the prin- 
ciple of Pierson v. Glean was reiterated. Whether 
the principle ef Pierson v. Glean, as modified by 
the later decisions. is applicable in a criminal 
proveeding may well be doubted; but as. on the 
facts proved, the plaintiff in error would have 
been liable even in a civil action without notice 
to abate, the eas2 does not call for a consideration 
of that question.” 


DELAYED TELEGRAPH MESSAGES— 
MENTAL ANGUISH. 





In the edition of the Centrrat Law Jour- 
NAL Of May 25, 1906, appeared an editorial 
vigorously approving the decisions of those 
courts that have held that the addressee of a 
telegraph message may recover damages for 
mental anguish suffered by reason of the 
negligent delay of the message. The writer 
agrees with the editor that the delay of ‘‘so- 
cial messages,’’ that is messages in regard to 
death or serious illness, is a ‘‘burning shame’’ 
and ought not to go unpunished. But is the 
remedy approved by the editor the most ex- 
pedient remedy? And can it be reconciled 
with the established principles of the law? 

The editorial is open to three criticisms: 
First, the general one, that it approves a 
remedy unprecedented and inexpedient ; sec- 
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ond, that it assumes, erroneously, that the 
sole basis for those decisions which deny a 
recovery of damages in this class of actions 
is that méntal suffering is ‘‘an element too 
uncertain for proper measurement’’ in dam- 
ages ; third, that it makes the seemingly un- 
warranted prediction that the mental anguish 
doctrine will become the law generally. 
Taking up these criticisms in inverse or- 
der, a careful examination of the authorities 
on the subject leads cne rather to the con- 
clusion that the mental anguish doctrine is 
not meeting with approval, but with disap- 
proval generally, in the various courts of last 
resort in which the question has been passed 
upon within late years. In those states, 
moreover, in which the dectrine has been es- 
tablished, there are many evidences of dissat- 
isfaction with the doctrine and a growing 
tendency to confine it strictly to those cases 
to which it has already been applied, and to 
hedge it with various restrictions. It is well 
to bear in mind in the onset tliat the question 
under consideration is the right of the ad- 
dressee of a ‘‘social message,’’ in the absence 
of statute, to recover damages for mental an- 
guish, where the sole basis for the recovery 


is the negligence of the company and the men-° 


tal suffering occasioned thereby... The edito- 
rial mentions four states in which damages in 
such cases may be recovered: North Caro- 
lina, Alabama, Texas and Kentucky. To 
this number may be added five more states: 
Tennessee, Iowa, Louisiana, South Carolina 
and Arkansas. North Carolina adopted the 
mental anguish doctrine in 1890 in the case 
of Young v. Telegraph Co.! Since that time 
the supreme court of that state has not hand- 
ed down an opinion in which the question has 
been considered on principle, but has merely 
followed without discussion the established 
precedent. In the North Carolina case which 
occasioned the editorial,? the doctrine is not 
discussed, but merely accepted as the estab- 
lished law of the state. In Alabama the right 
of recovery for mental anguish is confined to 
one who has a right to sue and recover at 
least nominal damages for the breach of the 
contract of transmission, the court holding 


that mental anguish alone is not sufficient ba- 
sis for a cause of action, but that when one 
has once the right to sue for the breach of the 
contract, he may prove his mental suffering 


1107 N. Car. 307, 22 Am. St, Rep. 883. 
2? Hamrick v. Tel. Co., 52.8. E. Rep. 252. 





to make up the quantum of the damages.*® 
Alabama; then, is not in line with North Car- 
olina, Texas and Kentucky. Even under the 
Alabama law the right to recover is restricted 
to cases in which the’ parties interested bear 
the relation of parent and child, husband and 
wife, brother and sister.‘ Texas was the 
first state to adopt the mental anguish doc- 
trine® and is its chief exponent. Mental an- 
guish cases flourish in Texas. The reports 
are fullofthem ‘To attempt to reconcile the 
decisions of the supreme court as to the va- 
rious restrictions and limitations placed upon 
the right to recover is a well-nigh hopeless 
task. Kentucky adopted the mental anguish 
doctrine in 1890.6 The judges of the court 
of last resort in the state, who have delivered 
‘the opinions upon this question within recent 
years, are very evidently chafing under the 
precedent by which they are bound, and it 
would not be surprising if the court should at 
an early date break away from the Chapman 
case and deny the right to recover damages 
for mental anguish. In Denham v. Telegraph 
Co.,’ a case in which recovery for mental an- 
guish was denied because the relationship 
between the parties, being that of aunt and 
nephew, was not close enough, Paynter, J., 
in delivering the opinion of the court, says: 
‘Since the Chapman case this court has been 
committed to the doctrine that an action will 
lie against telegraph companies in damages 
for mental suffering caused by its failure to 
deliver special messages, by reason of which 
the sender or person addressed is prevented 
from attending at the bedside at the death of, 
or at the funeral of a near relative. The 
court has allowed recoveries only to those of 
the first degree of relationship. * * * There 
are many breaches of contracts that occasion 
mental suffering, but no action in damages 
will lie therefor.’’ See other Kentucky cases 
cited in foot note showing dissatisfaction with, 
and restrictions on the mental anguish doc- 
trine.® 


8 Western Union Tel. Co. v. Henderson, 89 Ala. 510, 
18 Am. St. Rep. 148; Western Union Tel. Co. v. Wil- 
son, 98 Ala. 82, 830 Am. St. Rep. 23; Blount v. Tel. Co. 
(Ala.), 27 So. Rep. 779; Western Union Tel. Co. v. 
Crocker, 185 Ala. 492, 33 So. Rep. 45. 

4 Western Union Tel. Co. v. Ayres, 131 Ala. 391, 90 
Am. St. Rep. 92. 

5 So Relle y. Tel. Co., 55 Tex. 308, 40 Am. St. Rep. 
805, decided 1881. : 

6 Chapman v. Tel. Co., 90 Ky. 265, 18 S. W. Rep. 880. 

7 (Ky.), 87S. W. Rep. 788. 

8 Robinson v. Tel. Co. (Ky.), 68 8S. W. Rep. 656,57 
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In Wadsworth v. Telegraph Co.,° the Ten- 
nessee court, in 1888, allowed recovery of 
damages for mental anguish, but the decision 
was based, as have been those that have fol- 
lowed it, upon the construction of a statute 
providing that telegraph companies shall be 
liable in damages to the party aggrieved by 
their negligence. The Tennessee court, then, 
has not adopted the extreme Texas position. 
Even under this statute the right to recover 
is narrowly restricted. To quote from a late 
ease:!° ‘*This court has held that parties 
injured could recover damages for mental an- 
guish and grief sustained by them in being 
denied the privilege of attending to the bed- 
side of near relatives during their last hours, 
of superintending the preparation of their 
bodies for interment and of being present at 
their burial, but in no other cases. The rule 
upon which damages are allowed is of diffi- 
cult application, and its policy and soundness 
has been questioned in many courts of high 
authority, and we do not deem it proper to 
extend it to other cases than those to which 
it has already been applied in this state. This 
also seems to be the tendency of other courts 
of Jast resort in states where the mental an- 
guish doctrine prevails.’’ Iowa adopted the 
mental anguish doctrine in a carefully con- 
sidered case decided in 1895,!! and reiterated 
and reaflirmed the doctrine in another well- 
considered opinion of recent date,!? so that 
Iowa takes its place with Texas, North Caro- 
lina and Kentucky as a full advocate ofthe 
mental anguish doctrme. The Louisiana 
court in 1903 allowed recovery for mental 
anguish,!* but since the decision was based 
almost entirely upon the civil law, it can be 
of little value as an authority in the other 
states. In South Carolina and Arkansas, 
statutes are in force expressly providing for 
recovery of damages in this class of cases." 
Before these statutes were enacted the courts 


L. R. A. 611; Davidson y. Tel. Co. (Ky.), 54 S. W. 
Rep. 830; Western Union Tel. Co. vy. Steinberg (Ky.), 
54S. W. Rep. 829. 

986 Tenn, 695, 6 Am. St. Rep. 864. 

10 Western Union Tel. Co. v. McCaul (Tenn.), 90 S. 
W. Rep. 856. 

11 Mentzer vy. Tel. Co., 93 Lowa, 792, 57 Am. St. Rep. 
294. 

12 Cowan vy. Telegraph Co. (Iowa), 98 N. W. Rep. 
281. 

13 Graham v. Telegraph Co. (La.), 34 So. Rep. 91. 

14 Simmons v. Tel. Co. (S. Car.), 41 S. E. Rep. 521, 
57 L. R. A. 607; Arkansas, etc., Ry. Co. y. Stroude 
(Ark.), 91S. W. Rep. 18. 








of each of the two states had, in learned 
opinions, refused to adopt the mental anguish 
doctrine. !® 

It is then to be noted that North Carolina, 
Texas, Iowa and Kentucky, four states, are 
the only states in which the mental anguish 
doctrine has been adopted fully by the courts, 
and even in these four states the doctrine is 
confined to a very small class of cases and 
hedged about by numerous restrictions. 
With the exception of Iowa, there has not 
been a single convert among the states to the 
mental anguish doctrine since the year 1890. 
On the other hand, the doctrine, since that 
time, has been directly repudiated in well 
considered cases by the highest courts of 
fourteen states and by the federal courts.!® 
To this number may be added South Dakota 
and Illinois, which took their places against 
the mental anguish doctrine prior to 1890,17 
and Alabama, which rightfully belongs among 
those states which oppose the mental anguish, 
because holding that mental anguish alone 
will not support an action.!* Thus we have 
opposed to the mental anguish doctrine the 
highest courts of seventeen states and the 
federal courts as against the highest courts of 
four of the states in favor of the doctrine. 
Formerly Indiana, by virtue of the case of 
Reese v. Telegraph Co.,'* was among those 
states favoring the mental anguish doctrine, 
but the Indiana court, in the case of Fergu- 


15 Lewis v. Tel. Co., 57 S. Car. 325, 35S. E. Rep. 556; 
Peay v. Tel. Co., 64 Ark. 538, 48S. W. Rep. 965, 39 L. 
R. A. 463. 

16 Telegraph Co. v. Ferguson (Ind. 1901), 60 N. 
E. Rep. 74, 54 L. R. A. 846; Connell v. Tel. Co. (1893), 
116 Mo. 34, 38 Am. St. Rep. 575; Francis v. Telegraph 
Co. (1894), 58 Minn. 252, 49 Am. St. Rep. 507; Morton 
v. Telegraph Co. (1895), 538 Ohio St. 431, 53 Am. St. 
Kep. 648; Lewis v. Telegraph Co. (1900), 57 S. Car. 
325, 35 S. E. Rep. 556; Davis v. Telegraph Co. (1899), 
46 W. Va. 48, 32 S. E. Rep. 1026; Western Union Tel. 
Co. v. Rogers (1891), 68 Miss. 748, 24 Am. St. Rep. 300; 
International Ocean Tel. Co. v. Saunders (1893), 32 
Fla. 434, 14 So. Rep. 148; Summerfield ¥. Telegraph 
Co. (1894), 87 Wis. 1,57 N. W. Rep. 973; Giddens v. 
Telegraph Co. (1900), 111 Ga. 824, 35 S. E. Rep. 638; 
Peay y. Telegraph Co. (1898), 64 Ark. 588, 43 S. W. 
Rep. 965; Butner v. Telegraph Co. (1894), 2 Okla. 234, 
87 Pac. Rep. 1087; Connelley-v. Telegraph Co. (1903), 
100 Va. 51, 93 Am. St. Rep. 919; West v. Telegraph 
Co., 39 Kan. 93, 7 Am. St. Rep. 530; Kester v. Tele- 
graph Co., 55 Fed. Rep. 603; Western Union Tel. Co. 
v. Wood, 57 Fed. Rep. 471, 21 L. R. A. 706; Stansell v. 
Telegraph Co., 107 Fed. Rep. 668, 

17 Russell v. Telegraph Co. (1884), 3S. Dak. 315, 19 
N. W. Rep. 408; Logan v. Telegraph Co., 84 Ill. 468. 
18 See cases cited in foot-note 3 supra. 

19 123 Ind. 224, 24 N. E. Rep. 163. 
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son v. Telegraph Co.,?° which is the most 
carefully considered case on the subject, ex- 
pressly overruled the Reese case. Taking 
into consideration, then, that but one state 
has been converted to the mental anguish doc- 
trine within the last sixteen years, that four- 
teen states within the same time have repudi- 
ated the doctrine, that the courts of those 
states in which the doctrine has been adopted 
have limited it toa very small class of cases, 
with no reason except that they are already 
committed to the doctrine in that class of 
eases and do not deem it wise to extend it, 
and have placed numerous and often conflict- 
ing restrictions upon the right of recovery, 
and that one strong court, the court of final 
resort in Indiana, has recently seen the error 
of its ways and taken its place among the ma- 
jority,—it 1s at least difficult to find any ba- 
sis for the prediction that the doctrine will, 
at any early date, become the law generally. 

In the very beginning of the editorial is the 
following sentence: ‘‘It 1s true that the great 
weight of authority is against allowing dam- 
ages for mental suffering caused by such de- 
lays, on the ground that such an element is 
too unvertain for proper measurement,”’ 
and further: ‘‘Here is a great wrong per- 
mitted to go unpunished because of some 
judicial opinion to the effect that the ele- 
ment is too uncertain to permit of 
measurement.’’ While the uncertainty 
of mental anguish as an element of dam- 
ages is a strong argument against the 
mental anguish doctrine and has been used as 
such in a great many of the opinions repudi- 
ating the doctrine, it certainly is not the only, 
nor the most important, ground for denying 
recovery of such damages. There are many 
reasuns given in the cases for the position 
that the addressee of a ‘‘social message,’’ 
who has made no contract with the company 
and who has suffered no injury other than the 
mental anguish, ought not to recover damages 
for the mental anguish suffered. The real 
reason is that recognized in the Alabama 
cases. It is that mental anguish is not suffi- 
cient to support an action because mental 
tranquility is not a right recognized and pro- 
tected by the law. Every one is protect- 
ed by the law in his person, his property, and 
his reputation, but, as there does not exist a 
right to privacy, so there is no right to peace 


2% Cited in foot-note 16, supra. 





of mind. In other words, mental suffering 
alone is not sufficient to support an action, 
but, given the right to maintain an action, as 
when the sender of the message is plaintiff 
and sues for the breach of the contract of 
transmission, compensation may be obtained 
for the mental suffering which directly re- 
sults from the wrongful act for which the ac- 
tion is brought. This doctrine of the Aia- 
bama court is sound on principle, the only 
objection to it being the difficulty of measur- 
ing the damages. When one has once the 
right to maintain an action there is no reason 
why he should not recover damages for men- 
tal suffering occasioned by the wrongful act 
upon which he is suing, and this even 
though the action be for the breach of con- 
tract, provided, of course, that mental suffer- 
ing was in the contemplation of the parties at 
the time of the making of the contract as thie 
natural result of its breach. It is true that 
damages for mental anguish suffered as the 
result of a breach of contract are rarely re- 
covered, but the reason is that mental an- 
guish is rarely within the contemplation of 
the parties as the probable result of the breach 
of the contract, most contracts being made 
for pecuniary gain. In the case of sending a 
‘‘social message,’’ as in the case of a contract 
of marriage, mental anguish is naturally with- 
in the contemplation of the parties as a result 
of a breach of the contract. {30 also damages 
for mental suffering growing out of a breach 
of a few other classes of cases have been al- 
lowed, asin the Indiana case of Renihan v. 
Wright,?! where an undertaker in violation of 
his contract, buried the body of a dead child 
in a place unknown to its parents, thereby 
causing them to suffer mentalanguish. Itis, 
however, the breach of the contract in these 
cases that supporis the action and not the 
mental suffering. Under this doctrine, un- 
less the sender is avting as the agent of the 
addressee in making the contract of trans- 
mission, or unless the contract is made solely 
for the benefit of the addressee, the addressee 
cannot recover damages for mental anguish 
when he is the injured party. There are 
several other classes of cases in which dam- 
ages for mental anguish are recoverable, where 
the mental suffering may have been the only 
real injury done. Substantial damages have 
been allowed in cases of assault, where shame 


21125 Ind. 536, 9 L. R. A. 514, 
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and humiliation are the only real injury su- 
fered, as where a man kisses a woman against 
her will,?? but the assault being a violation of 
the absolute right of freedom of person, is the 
basis of the action. So also the violation of 
one’s right of freedom by false imprisonment 
may be the basis of an action in which sub- 
stantial damages may be recovered for hu- 
miliation and annoyance, when no other real 
injury has been suffered.?* The real injury 
done a father by the seduction of his daugh- 
ter is shame and mental suffering, but he 
cannot recover damages therefor, unless he 
allege and prove a loss of services.?* Un- 
less the father is dead and the mother is en- 
titled to the daughter’s services, she cannot 
recover damages for her grief and mental an- 
guish caused by the seduction of her daugh- 
ter, nor can the brother in any case recover, 
even though his mental suffering may be 
greater than that of the father. A passenger 
cannot recover for his mental suffering, how- 
ever severe, caused by the delay of a railway 
train.?® These cases are all illustrative of 
the fact that mental anguish alone will not 
support an action. Given some other basis 
for the action, the mental anguish may be 
proved to make up the damages. There are 
no cases, outside the telegraph cases, in which 
recovery has been allowed for mental anguish, 
apart from physical suffering, caused by neg- 
ligence. The Indiana case of Western Union 
Telegraph Co. v. Ferguson,?® is the strongest 
case against the mental anguish doctrine. 
One can hardly read the opinion in this case 
carefully, containing as it does convincing 
reasoning supported by an elaborate array of 
authorities, and fail to be convinced that 
the weight of reason, as well as the weight of 
authority, is against the mental anguish doc- 
trine. ‘The opinion points out seven reasons 
for its position that the negligent causing of 
mental anguish alone is not an actionable 
wrong. ‘They areas follows: 

1. The mental anguish doctrine is an inno- 
vation in the law. The recovery of damages 
for mental anguish has always been confined 
to two classes of cases: the one, where the 

22 Craker y. Chicago, etc., R. Co., 36 Wis. 657, 17 Am. 
Rep. 504. 

23 Catlin v. Pond, 101 N. Y. 649, 5 N. E. Rep. 41. 

24 Magee v. Holland, 3 Dutcher (N. J.), 861, 72 Am. 
Dee. 341. 

2% Wilcox v. Richmond, etc., R. Co., 52 Fed. Rep. 
“s Cited in foot-note 16, supra. 





mental suffering is the proximate result of 
physical hurt caused by the wrongful act; 
the other, where, as in cases of seduction and 
malicious prosecution, the wrongful act is af- 
firmative and the product of intent or malice. 
In the first class the mental suffering is mere- 
ly an incident of the physical pain, and in the 
second class, ‘‘the damages allowable for 
mental anguish are not merely compensation 
for the mental condition produced by the legal 
hurt, but are also punishment for the will- 
ful wrong.’’ ‘There is no reason why a de- 
parture from the established law should be 
made in the case of telegraph companies alone, 
merely because they owe a duty to the public. 
‘*The same relation exists between the public 
and tie railroad companies, public water or 
gas companies, and the like; and when the 
mental anguish authorities join all others in 
the realms of English jurisprudence in de- 
claring that merely negligent acts by these 
latter companies, producing mental anguish 
alone, are not actionable at common law, 
they plainly prove that the mental anguish 
doctrine is not a native sprout but a foreign 
graft.”’ 

2. There is no means by which damages of 
this nature may be fairly measured. The 
parties to a suit should have an even chance. 
In other cases in wkich damages for mental 
anguish are allowable, as in malicious prose- 
cution, the mental anguish may be measured 
by the enormity of the willful offense. In the 
telegraph cases there is merely the act of 
simple negligence, and it is impossible to tell, 
except by the plaintiff’s own testimony, what 
was the effect of the negligence upon his state 
of mind. 

3. The mental anguish doctrine warps the 
rules of evidence. In order to make his case 
complete the plaintiff must testify that he 
would have gone had he received the message 
in time. It is contrary to the rules of evi- 
dence to allow a witness to testify to what he 
would or would not have done in a stated 
contingency. 

4. Allowing testimony of this kind is unfair 
to the defendant and productive of perjury, 
since there is no way to determine whether 
the plaintiff would or would not have gone, 


except by his own testimony. 

5. It is a denial of equal justice to allow 
recovery of damages for mental anguish 
caused by the negligent act of a telegraph 
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company in regard to a message and not to 
allow such recovery for mental suffering 
caused by the negligent act of any person. 
On principle there can be no distinction, and 
courts, in the absence of statute, must be 
uided by principle. 

6. The experiences of those courts that 
have adopted the mental anguish doctrine 
prove that the doctrine is impracticable and 
inexpedient. One need only to observe the 
many fine and unwarranted distinctions 
drawn in the cases and the restrictions placed 
without reason upon the mental anguish doc- 
trine to realize that the prophecy of the Min- 
nesota court,?? that the Texas doctrine had 
opened a probable Pandora box, has been 
fulfilled. 

7. ‘*Not to tempt the seas of uncertainty, 
but to travel super antiquas vias, is the 
course we believe is prescribed by sound 
reason and the overwhelming weight of 
authority.’’ 

There are a few questions that have never 
been answered by the advocates of the mental 
anguish doctrine. Upon what principle is 
the recovery of damages for mental anguish 
confined to telegraph c mpanies? If there is 
a difference between these cases and other 
cases in which mental anguish is occasioned, 
it is only in degree and not in principle. 
Why should recovery be limited to delayed 
messages, as suggested in the editorial? An 
erroneously worded message may produce 
mental suffering equally as great. Why is 


oe 
> 


recovery confined to cases of death and last ! 


illness? Though the suffering caused by a 
delayed message of this sort may be greater 
possibly than that caused by the delay of any 
other, there may be severe mental suffering 
caused by the delay of messages in regard to 
other matters, and here, too, the difference is 
only in degree. Why is recovery confined to 
cases in which the relation of the parties is 
very close? .Close relationship is not neces- 
sarily a measure Of affection. Often the ties 
between friends are very strong, and the grief 
caused by being prevented from being at the 
bedside of a dying friend 13 oftentimes much 
greater than that caused by being unable to 
attend a relative in his last hours. Says 
Baker, J., in the opinion in the Ferguson 
ease: ‘*The Horatian heir who has been itch- 
ing for the ancestral estates may recover on 


27 See Francis v. Telegraph Co., 58 Minn. 252, 49 
Am. St. Rep. 507. 





the strength of his mourning raiment, while a - 
David who misses the last look upon the face 
of his Jonataan gets nothing for his aching 
heart.’’ 

If, then, under the principles of common 
law no recovery can be had by the addressee 
for the delay of a ‘‘social message,’’ liow can 
telegraph companies be compelled to be prop- 
erly diligent in the transmission and delivery 
of this class of messages? The answer to this 
question is found in the opinion in the Fergu- 
son case: ‘** Though courts should and do ex- 
tend the application of the rules of the com- 
mon law to the new conditions of advancing 
civilization, they may not rightfully create a 
new principle unknown to the common law 
nor abrogate a known one. If new condi- 
tions cannot properly be met by the appli a- 
tion of existing laws, the supplying of needful 
new laws is the province of the'legislative, not 
the judicial department.’’ South Carolina 
and Arkansas, as above pointed cut, have 
recognized this principle by enacting statutes 
allowing the addressve to recover damages 
for negligence in regard to a ‘‘social mes- 
sage.’’ In view of the difficulty of measuring 
damages of this nature and the danger of 
leaving so difficult a matter toa jury, the 
writer believes the best remedy to be the en- 
actment of statutory penalties to be recovered 
by suit by the aggrieved party and high 
enough to compel telegraph companies to use 
due care in the transmission and delivery of 
these messages. 


Dallas, Tex. GRAHAM B. SMEDLEY. 














CONVEYANCE BY HUSBAND TO WIFE WHERE 
SHE HAS RELINQUISHED DOWERIN OTHER 
PROPERTY. 


PETTIT v. COACHMAN. 


Supreme Court of Florida, June 5, 1906. 

A deed of conveyance of Jand from the husband to 
the wife is not avoluntary deed when the wife has 
relinquished her right of dower in other landsand 
agreed to relinquish ber right of dower in still other 
lands belonging to the husband, in consideration o 
the conveyance. 

A deed of conveyance of land from the husband to 
the wife conveys the title to the wife, and, when the 
coveyance is not voluntary, the mere failure to record 
the deed does not render it void asto a simple creditor 
of the husband whose claim is notin excess of the 
value of the land remaining tothe husband subject to 
execution in the absence of fraud or other inequitable 
circumstances, 

Where the husband has conveyed land to the wife by 
deed upon proper, bona fide, and valuable considera- 
tion, such land is not subject to sale under an execv- 
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_ tion issued against the husband in an action brought 
after the deed of conveyance was recorded. 

Where a conveyance of land has beed made by deed 
from the husband to the wife upon a valuable and 
bona fide consideration not named in the deed, and 
the land has been sold under execution against the 
husband issued in an action brought after the record 
of the deed of conveyance, such sale is a cloud upon 
the title of the wife, which equity may remove. 

WHITFIELD, J.: On May 19, 1904, the appel- 
lant, Collions I. Pettit, a married woman, filed in 
the circuit court for Hillsborough county a bill 
in chancery against $8. §. Coachman and 5. A. 
Pettit, husband of the apvellant. The bill alleges 
that on June 10, 1903, the defendant S. S. Coach- 
man began snit io the circuit court of Hills- 
borough county against $. A. Pettit and recovered 
judgment thereon by default on September 4th 
following, said judgment being for the sum of 

$204.21 and costs: that thereafter certain real 
estate described in the bill was advertised for sale 
under execution by the sheriff of Hillsborough 
county, and on October 5, 1903, sold; that defend- 
ant S. S$. Coachman was the purchaser at said 
sule, paying for the said lands the small sum of 
$100, which was credited upon his said judgment; 
that a large portion of said real estate sold and 
purchased by said defendant, the description be- 
ing given, was and is the separate property of 
complainant, and not that of ber husband; that 
said tract of land was acquired by complainant's 
husband in the year 1883 by homestead ; that sub- 
sequently, on the 2d day of August, 1893, ne con- 
veyed the said property directly to complainant 
as shown by a copy of the deed annexed and 
made a part of the bill; that the consideration of 
said deed as expressed on the face thereof was $1, 
but that, in fact, the said conveyance was made 
in fulfillment of a promise on the part of the said 
S. A. Pettit, complainant’s husband, to convey 
real property to her in return for complainant’s 
joining the said S. A. Pettit in the deeds to, sev- 
eral described tracts of land theretofore made; 
that these several tracts of land were valuable, 
and that complainant would not have joined her 
husband in the execution of deeds to the same 
but for his express promise that he would con- 
vey to her the said land which he did convey as 
aforesaid; that the complainant further entered 
into an agreement with her said husband for the 
said lands conveyed to ber as aforesaid, that he 
might do as he liked with the remainder of his 
said property, and that complainant would join 
in the execution of all deeds without protest or 
additional compensation or consideration: that at 
the time of making her the said deed her busband 
had other property, real and personal, far in ex- 
cess of all of bis liabilities: that while it is true 
that even at that time her husband had transac- 
tions with the said defendant 8. 8S. Coachman, the 
accounts between them were mutual and unbal- 
anced, and remained so until the year 1898, when 
complainant's husband gave the said 8. $8. Coach- 
man his note for the balance due, and it was upon 
this note that the said S. 8. Coachman obtained 





his judgment as aforesaid; that complainant was 
not familiar with the formalities required for the 
transfer of title to real property, and that she con- 
sidered the said deed given her by her husband 
as aforesaid, perfect, and conveyed to her the 
legal title, and that her husband intended to give 
such effect to his deed; that complainant in- 
trusted the registry of said deed to her husband, 
S. A. Pettit, but that through neglect the said 
deed was not recorded until March 21, 1903; that 
the said deed was recorded long before the de- 
fendant 8S. S. Coachman began suit against com- 
plainant’s husband; that said defendant S. 8S. 
Coachman knew as a matter of fact, and was 
chargeable with knowledge as a matter of law, 
with the complainant's rights and equities in the 
premises; that as to complainant’s property the 
said S.S. Couchman was not a bona fide purchaser 
at the said execution sale; that his action therein 
was a fraud upon the rights of complainant; that 
at the time of the levy of said execution on and 
sale of complainant’s property as aforesaid com- 
plainant was not in the county of Hillsborough, 
but in the county of Lee, state of Florida; that 
complainant was in no way a party to the said 
suit of S. S. Coachman against her said husband; 
although she knew of the said sale as a inatter of 
fact, she was then financislly wholly unable to 
employ counsel to protect her interests, and that 
it is only now that she is able to assert her rigbts 
by an appeal to this court; that the sale «f her 
said property was wholly void as to complainant; 
that at the time of the said sale she held both the 
legal and equitable title thereto, and that the said 
sale in no way affects the title of complainant to 
the said property, yet complainant says the said 
sale of complainant’s land and the sheriff's deed 
thereto made to the defendant 8. 8. Coachman 
cast a cloud upon the title of complainant to the 
said property, and render the land of far less 
value for purpose of sale; that said lands are wild 
and uncultivated. The prayers are that the said 
sale of complainant’s land be decreed to be nuli 
and void and of no effect, and that the said deed 
executed by the sheriff of Hillsborough county to 
S. S. Coachman be declared null and void, and in 
no way transferring any right, title or interest in 
the said property of complainant to 8S. 8. Coach- 
man, and that all doubts as to and clouds upon 
the title of complainant be cleared away, and 
complainant’s title thereto be declared perfect, 
and for general relief. The oath to the answer 
was expressly waived in the bill. 

The defendant S. S. Coachman answered, in 
substanee, as follows: He admits that he insti- 
tuted his suit against S. A. Pettit and recovered 
judgment as alleged, and admits that the prop- 
erty described in the bill of the complainant was 
levied upon, advertised and sold as alleged. He 
denies that the real estate claimed by the com- 
plainant was her separate property; denies that 
there was any consideration for the execution of 
the Jeed from §S. A. Pettit to his wife, the com- 
plainant; avers that prior to the time of obtain- 
ing the judgment referred to, the s:id 8S. A. Pet- 
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tit and the said complainant bad abandoned said 
property as a homestead; and denies that the de- 
fendant §. A. Pettit, the husband of complainant, 
had any real or personal property in excess of 
his liabilities at the time the so-called deed was 
made from Pettit to his wife. But he avers that 
the said defendant S. A. Pettit was at the time in- 
solvent and unable to pay his debts; that at the 
time of the execution of said so-called deed from 
Pettit to his wife the complainant well knew that 
the defendant Pettit was indebted to this defend- 
ant and was unable to pay the same; that the 
deed under which the complainant claims said 
property was in the possession of the complainant 
as alleged from the year 1893 until March, 1993, 
and was never recorded until March, 1903, and 
that this defendant had no knowledge, either di- 
rectly or constructively, of said deed at the time 
he took the note from the defendant Pettit upon 
which he obtained the judgment, nor did this de- 
fendant have any knowledge, either personal or 
constructive, until the same was filed for record; 
that he did not know that said deed had ever been 
recorded until the bill in this cause was filed; 
that he had no knowledge, and has no knowledge. 
of any antecedent promise made by the defend- 
ant Pettit to the complainant. and did not have 
any knowledge that the complainant claimed any 
right, title or interest in and to any part of the 
property described in the complainant’s bill until 
the said bill of complaint in this cause was filed. 

A general replication was filed on March 3d, 
and, on the same day a special master was ap- 
pointed to take the testimony. Upon hearing on 
the pleadings, testimony and report of the master, 
the court found for the defendants, and the bill 
of complaint was dismi:sed. The complainant 
took an appeal to the present term of this court, 
and assigns as errors that the court erred (1) in 
decreeing the equities to be with the defendant; 
(2) in finding that the complainant’s bill should 
be dismissed; (3) in finding that the complain- 
ant was not entitled to the relief as prayed for in 
the bill of complaint. 

The admissions of the answer and the testimony 
show in substance that 8. A. Pettit acquired 160 
acres of land in 1883, as a homestead from the 
United States government; that he conveyed to 
different parties between the years 1885 and 1888 
several parcels of the land aggregating 26 acres, 
for 15 acres of which he received $350, the other 
11 acres being donated to a railroad and for school 
purposes, the whole 26 acres being valued at about 
$405; that before his wife would sign the convey- 
ances of these several parcels of the land the hus- 
band, in consideration of the wife joining in such 
conveyances, promised to convey to the wife 
about 50 acres of the land for a home; that for 
said 50 acres the wife promised also to join in 
conveying the remainder of the land; that the 
husband executed and delivered to the wife a 


deed dated August 2, 1893, to about ‘50 acres of 
the land, the consideration recited in the deed 
being $1, and the value of the land at the time of 





livered to the wife, and was not recorded till 
March 21, 1903; that the value of the remainder 
of the land was about $800; that the lasd was 
abandoned as a homestead before the deed to the 
wife was made, by the husband and wife remov- 
ing to another county; that about 1892, after the 
homestead was abandoned, the husband became 
indebted to S. S. Coachman, one of the defend- 
ants, and finally gave a note for the amount found 
due in 1898; that ‘‘when the suit came up Mr. 
Coachman wanted to take this land, and then he 
(the husband) had the deed recorded to keep Mr. 
Coachman from taking the whole thing;’’ that 
the deed was recorded March 21, 1903; that ac- 
tien on the note was begun June 10, 1903, and 
judgment by default was recovered September 4, 
1903, for $204.21 and $19 costs; that under the ex- 
ecution issued on such judgment the land claimed 
by the wife, together with other land, was sold 
by the sheriff to S. S. Coachman on October 5, 
1903, for $100; tbat in 1893 the husband, in addi- 
tion to the land above mentioned, owned about 
$200 worth of personal property ; that the land in 
controversy is wild land. 

The conveyance in this case from the husband 
to the wife was not strictly a voluntary convey- 
ance; for it is shown without contradiction that 
the wife relinquished her right of dower in other 
lands the husband had conveyed, in consideration 
of the promise of ber husband to make this con- 
veyance to the wife. and that as a further consid- 
eration the wife agreed to relinquish her right to 
other lands of the husband. Nalle v. Lively, 15 
Fla. 130; Rivers v. Rivers, 38 Fla. 65, 20 So. Rep. 
807. he deed from tbe husband to the wife con- 
veyed the title to the wife. See chapter 5147, p. 
85, Acts 1903; Waterman v. Higgins, 28 Fla. 660, 
10 So. Rep. 97; Claflin v. Ambrose, 37 Fla. 78, 19 
So. Rep. 628; Hill v. Meinhard, 39 Fla. 111, 21 
So. Rep. 805; American Freehold Land & Mort- 
gage Co. v. Maxwell, 39 Fla. 489, 22 So. Rep. 751. 

The indebtedness of the husband to Coachman 
was contracted in 1892, and the conveyance to the 
wife was executed in 1893; but it appears that 
after the husband made the conveyances in which 
the wife joined, and also the conveyance to the 
wife, the land remaining to him subject to exe- 
cution was worth about $800, and the amount of 
the judgment recovered on his indebtedness was 
$204.21 and costs. ‘Therefore. in the absence of 
any other showing of indcbtedness or any show- 
ing of actual fraud or other circumstances, it can- 
not be said that the mere failure to record the 
deed from the husband to the wife rendered the 
deed invalid as to the simple creditor, 8. S. 
Coachman, who brought his action several 
months after the deed was recorded. See Hill v. 
Meinbard, 39 Fla. 111, 21 So. Rep. 805. It is clear 
from the showing here made that the deed was 
not a voluntary one; and. as it was recorded be- 
fore the creditor brought his action or acquired a 
judgment or other lien, the facts of this case give 


the creditor no equities superior to the rights of 
the complainant. The legal title of the complain- 


the conveyance being $500; that the deed was de- + ant was not affected by the judgment obtained 
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against her husband, and the sale under tbe exe- 
cution against the husband cast a cloud upon 
the title, which equity may remove. 

The decree is reversed, at the cost of the ap- 
pellees, and the cause is remanded, with direc- 
tions that a decree for the complainant be entered 
in conformity with the prayer of the bill. 


Nore.— Where a Wife has Relinquished her Right 
of Dower in Other Lands and Agreed to Relinquish 
her Right of Dower in Still Other Lands Belonging 
to Husband, a Conveyance of Land by Husband to 
Wife is nota Voluntary Conveyance.—This case pre- 
sents one of the phases which may arise in cases 
where conveyances from husband to wife are alleged 
to have been fraudulent. Wedo not find that this 
particular phase has hitherto been considered in the 
CENTRAL Law JOURNAL. It is a question which 
may frequently arise in view of the course pursued in 
the principal case, and there are many decisions upon 
this particular subject. It certainly would seem to be 
a proper course to pursue where there was no fraud 
practiced upon creditors in so doing. The facts in the 
principal case show a good consideration for the prop- 
erty secured by the wife in her name. ‘That being so, 
it necessarily follows that the failure to record her 


deed for a year should not be regarded as such laches, 


on her part as to make such property subject to the 
husband’s debts. And this would be particularly 
true when it appears that the property in which she 
released her right of dower was more than enough to 
pay her husband’s debts. All this goes to show that 
the law is nothing more than the application of com- 
mon sense principles toa given state of facts. Good 
common sense is arare gift, however. To be able to 
apply the rules of law toa given state of facts, one 
must bave a thorough knowledge of the facts and their 
relationships, as well as the principles of law and their 
relationships. There is 2 growing carelessness on the 
part of lawyers and judges in these respects. The 
Florida Supreme Court, however, has not evinced in 
its opinions any desire to escape the responsibilities 
with which it is confronted, for we find their opinions 
full of the evidence of careful consideration. 

It was held in the case of Bank of the United 
States v. Lee, 38 U. 8S. (13 Pet.) 107, that the release of 
the wife’s right of dower in certain lands of the hus- 
band, is sufficient consideration to support a deed by 
the husband to the wife of other property as against 
the husband’s creditors, though the release be subse~ 
quent to the deed, if made in good faith andin pursu- 
ance of an agreement preceding the deed. It was 
also held in Hitz v. National Metropolitan Bank, 111 
U.S. 722, that a deed by a husband and wife in trust 
for her benefit, of real estate of the wife in which he 
joins in order to convey his estate in curtesy, upon the 
wife joining with bim in conveying other property in 
which she is interested, to relieve him from financial 
embarrassment, is male on a valuable consideration, 
which may sustain the conveyance as against his cred- 
itors, if free from fraud. 

Another phase is found in the case of Wright v, 
Stanard, Fed. Cas. No. 18,094 (2 Brock. 311), where 
husband and wife made a conveyance of Jand to trus- 
tees for the use and benefit of the wife, in considera- 
tion of the wife’s relinquishing her right of dower in 
other lands for the payment of the husband’s debts, 
although the value of the right of dower is only about 
one-third of the value of the land conveyed for her 
benefit, yet such conveyance is not absolutely void, 
but ina court of law must be adjudged absolutely 
valid. But in equity such deed will be considered as 





valid only to the extent of the value of the dower re- 
leased by the wife. So, it was held in the case of 
Gordon v. Tweedy, 71 Ala. 202, that, ‘‘the convey- 
ance by a husband te his wife of land worth from 
$4,000 to $5,000, in consideration of ker release of 
dower in another tract which he had sold, the value 
of which was not shown, railroad stock worth $485, 
alleged to belong to her, which he had soid and con- 
verted, an indebtedness to her for money belonging to 
her, $646, he, at the time being financially embar- 
rassed, it was held that the inadequacy of the con- 
sideration was such as to make the conveyance con- 
structively fraudulent.”? The same principles shown 
in the above cases may be found in the cases of Keel 
v. Larkin, 83 Ala. 142, 3 So. Rep. 296, 3 Am. St. Rep. 
702; McCaffey v. Dumsten, 43 Ill. App. 34; Hollowell 
v. Simonson, 21 Ind. 398; Sedgwick v. Tucker, 90 Ind. 
271; Philips v. Kennedy, 139 Ind. 419, 88 N. E. Rep. 
410; Haynes v. Kline, 64 Iowa, 308, 20 N. W. Rep. 453; 
Marshall v. Hutchinson, 44 Ky. 298; Harrow v. John- 
son, 60 Ky. (3 Mete.) 578; Ward v. Crotty, 61 Ky. (4 
Metce.) 59; Garvey v. Moore (Ky.), 15S. W. Rep. 136; 
Unger v. Price, 9 Md. 552; Holmes v. Winchester, 133 
Mass. 140; German American Seminary v. Saenger, 66 
Mich.249, 33 N. W. Rep. 301; Peaslee v.Collier,83 Mich. 
549, 47 N. W. Rep. 353; Wocdson v. Poole, 19 Mo. 340; 
Rundlctt v. Ladd, 59 N. H. 15; Clinton Bank v. Cum- 
mings, 38 N. J. Eq. (11 Stew.) 199; Smart v. Haring, 
14 Hun, 276, modifying judgment of same, 15 Hlow.Pr. 
505; Singree v. Welch, 22 Ohio St. 820; Commonwealth 
Title Ins. & Trust Co. v. Brown, 166 Pa. St. 477, 31 
Atl. Rep. 205, 36 Wkly. Notes Cas. 190; Blanton v. 
Taylor, Gilmer, 209; Johnson v. Gilb, 27 Grat. 587; 
Strayer v. Long, 86 Va. 557, 10S. E. Rep. 574; Le- 
saulnier v. Krueger, 85 Wis. 214, 54 N. W. Rep. 774, 
and Fraudulent Conveyances, sec. 260, Cent. Dig. 


JETSAM AND FLOTSAM. 





A CORRECTION. 

(The following note should have been published as 
the note to the case of Western Union Telegraph Co. 
vy. Houston Rice Mill. Co., published in the issue of 
October 19, 1906, on page 306 of the present volume.— 
EDITOR. ] 

Notre.—A Telegraph Message Unnecessarily De- 
layed by Company Subjects Company to Damages 
Where Such Message Shows on its Face Importance 
of Prompt Delivery.—The opinion in the principal 
ease seems to be wholly based upon sound sense and 
in accordance with prev ous opinions of the supreme 
court. At first blush it would seem that the rule is 
perhaps carried sorewhat beyond the expressions of 
the supreme court in the case of Western Union Tel- 
egraph Co. v. Adams, 75 Tex. 531, 16 Am. St. Rep. 920, 
with reference to cipher telegrams. yet a careful an- 
alysis of it, shows it an authority for the position of 
the principal case. The question was, in the Adams 
case, was there enough in the telegram itself to put 
the parties on notice? The telegram read as follows: 
“Clara, come quick. Rufe is dying.” The defense 
set up by the telegraph company must appear, if pre- 
sented to the majority of mankind, which had no rea- 
son te be biased one way or another, as being absurd. 
It was: **The message did not disclose that the relation - 
ship of brother and sister existed between ‘Rufe’ and 
‘Clara,’ nor did the allegation in the petition disclose. 
that appellant had notice of the relationship existing 
between them at the time it contracted to transmit said 
message, and by reason of the want of notice of this 
fact appellant cannot be held liable for the damages 
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sued for herein.”” If it was important enough for 
some one to know of such a fact, and the reasonable 
presumption would be that the person to whom the 
message was sent was a near relative, it was certainly 
as important that the message be delivered as soon as 
possible, for it said, **Rufe is dying, comé quick.” 
What greater suggestion of the importance of a 
prompt delivery could be needed, beggars conception? 
Itis hard to understand how a telegraph company 
may in any event escape responsibility for prompt- 
ness in delivering telegrams. One sends a telegram 
with the very object of prompt delivery in view. 
There is no excuse for delay. Telegraph companies 
are paid enough to exercise themselves about prompt 
deliveries, and yet, as a matter of fact, particularly in 
small places, there is a great deal of carelessness in 
the matter. 

In thejprincipal case the nature of the business was 
in itself sufficient to put the agent of the company on 
guard, for every one knows that the grain markets 
fluctuate, and the author of the dispatch was a milling 
company, asking for information. Here We have three 
elements in combination. An tndertaking on the 
part of the telegraph company, in its very nature de- 
manding yromptness in its execution, and offering it 
a good price for such promptness and enough on the 
face of the telegram to show that the delivery should 
be prompt. It would seem a mighty poor policy of 
the law which would not, under such circumstances, 
hold a telegraph company, fora failure to promptly 
deliver the message, for such damages as may have 
resulted from the delay. They exercise the right of 
eminent domain; are quasi-public corporations, with 
compensation enough to furnish the very best facili- 
ties for delivering messages. Therefore they should be 
held to a high degree of diligence in the execution of 
their undertaking. Public policy demands it. It would 
be best for the company to be so held, because such suits 
as that of the principal case would not then often 
arise. ‘Their officers would take good care to sze that 
they did not. Says Mr. Joyce: ‘*They undertake for a 
consideration to transmit messages, intelligei.ce or 
communications, not exclusively for particular per- 
sons, but for all. These corporations have valuable 
franchises conferred upon them. They exercise the 
right of eminent domain by reason solely of the public 
nature of their business. They must have suitable 
and approved instruments and appliances, employ 
competent servants and agents and skiiled operaters, 
and are held to a high degree of care, diligence and 
skill adequate to or commensurate with their em- 
ployment or undertaking. They.are also subject to 
constitutional and legislative control and !awful po- 
lice regulations.” Joyce on Electrie Law, sec. 14; 
Western Union Tel. Co. v. Short, 53 Ark. 434; Tyler 
v. Western Union Tel. Co., 60 Ill. 421; Board of Trade 
Tel. Co. v. Barnett, 107 Ill. 507; Western Union Tel. 
Co. v. Beerhaus, 8 Ind. App. 246; Hockett v. State, 
105 Ind. 250; Smith v. Western Union Tel. Co., 86 Ky. 
104. 

In view of the above the conclusion in the principal 
ease must be regarded as well founded and just. In 
the case of the Western Union Tel. Co. v. Fatman, 73 
Ga. 292, Mr. Justice Jackson, in delivering the 
opinion of the court, said: ‘‘Whilst the duties of the 
telegraph company are similar to those of the ordi- 
nary common carriers, and so much so as to make it 
proper to call them, as quasi common carriers, yet as 
their charges are based upon the number of words, 
and not on weight, as carriers of ordinary freight, or 
on value, as express companies, the rule of liability 


should not be the same as respects notice or no notice 





of the value of the dispatch. The word ‘dispatch’ is 
the very core of the body of such a company, whether 
it be called a carrier or bailee or any other name. 
People write messages by them and not by the slower 


mails, because they are in need of haste. Business or 
family necessity. sickness or death, make dispatch, in 
this mode of conveyance, the very consideration upon 
which they use it, on which they pay higher rates for 
it, for which the privileges are granted to them by 
the public, and surely the message so sent, when re- 
ceived, must be delivered with reasonable dispatch 
in all cases, and if not the damages sustained by fail- 
ure must be paid. The thing they undertake for 
money to carry must be carried to the place of desti- 
nation, and that is to the office or house where due, 
for nobody goes or is required to go to their office for 
answer, but it is their duty to send it to them. Be- 
sides, if a cipher or unintelligible communication, 
might be rejected by them or put on terms by special 
contract, and if in this sense they may not be common 
carriers of everything, yet when they undertake to 
earry it, and receive messages and money in consider- 
ation of the one to deliver the other, ought 1t not to be 
done??? This Georgia case seems to more than sup- 
port the principal case. It is based upon sound prin- 
ciples and is the logical conclusion in view of the na- 
ture of such an undertaking as the court had in hand. 

The weight of authority with regard to cipher dis- 
patches, where their importance is not communicated 
to the telegraph company, is against holding the com- 
pany liable for more than the.amount received, yet in 
the principal case the distinction is made that tke lan- 
guage and the circumstances under which the com- 
pany received the telegram amounted to an in- 
formation. 
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1. ACCORD AND SATISFACTION—Intention of Parties. — 
Full payment by acity fora public improvement was 
not an accord and satisfaction, precluding the city from 
maintaining an action against the contractor for his 
negligence in failing to guard an excavation, whereby 
a judgment had been recovered against the city.—City 
of Spokane v. Costello, Wash., 84 Pac. Rep. 652. 

2. ACTION—EKquitable Defenses.—Fraud in procuring 
a release may be set up against a plea of accord and sat- 
isfaction in an action at law. — Memphis St. Ry. Co. 
v. Giardino, Tenn., 92 S. W. Rep. 855. 

3. ADJOINING LANDOWNERS—Lateral Support.—Person 
making excavation on Jot negligently held liable for in- 
juries to building of adjoining owner, notwithstanding 
Rev. Civ. Code, §§ 187, 291 —Hannicker v. Lepper, S. Dak., 
107 N. W. Rep. 202. 

4. ADVERSE PossEssION—Evidence.—That one claim 
ing title by adverse possession failed to pay taxes is en- 
titled to weight as tending to show that he did not in- 
tend to claim title as against the rightful owner.—Bush 
v. Griffin, Neb., 107 N. W. Rep. 247. 

5. ALIENS—Chinese Exclusion.—The decision of the 
appropriate immigration officers, denying entry to Chi- 
nese persons who claimed the right on the ground that 
they were minors and their fathers respectively were 
lawful residents of the United States, if not appealed 
from, and no abuse of discretion is shown, is conclusive, 
and cannot be reviewed by the courts.—Exr parte Wong 
Sang, U. S. D. C., D. Mass., 148 Fed. Rep. 147. 

6. APPEAL AND ERROR—Burden of Showing Error.— 
The action of a court in vacating its former decision in 
the same cause will be presumed correct, and a person 
complaining of such an crder must show aftirmatively 
that it 1s erroneous.—Jnre Bouyssou’s Estate, Cal., 84 
Pac. Rep. 460. 

7. APPEAL AND ERROR—Dismissai.—A motion to dis- 
miss an appeal for an alleged irregularity not of a juris- 
dictional nature will not be entertained where not urged 
until after argument and a rehearing ordered. — Ray- 
mond v. Edeibrock, N. Dak., 107 N. W. Rep. 194. 

8. APPEAL AND ERROR—Failure to Ask Definite In- 
structions.—A party cannot complain that an instruc- 
tion is couched in too general terms where be has re- 
quested no specific instruction.—Gamache v. Johnston 
Tin Foil & Metal Co., Mo., 92S. W. Rep. 918. 

9. APPEAL AND ERROR—Guardian and Ward.—Where 
the record on appeal shows the giving of a defective 
statutory notice to a ward of his guardian’s application 
for leave to sell his real estate, it cannot be presumed 
from the fact that the sale was confirmed by the probate 
court that any other notice was given.—Beachy v. Shom- 
ber, Kan., 84 Pac. Rep. 547. 

10. APPEAL AND ERROR—Instructions as to Testimony 
ef Accomplice.—It was not prejudicial error to fail to in- 
struct that no conviction could be had on the uncorrob- 
orated testimony of an accomplice where the accused 
himself testified to substantially the same facts as the 
accomplice.—Finch vy. Commonwealth, Ky., 92 S. W. 
Rep. 940. 

11. APPEAL AND ERROR—Joint Demurrer. — A code- 
fendant, not having demurred to the bill, cannot com- 
plain, on appeal, of the overruling of a demurrer inter- 
posed by his codefendants.—A. Shiff & Son v. Andress, 
Ala., 40 So. Rep. 824. 

12. APPEAL AND ERROR—Separatiun of Witnesses.— 
Permission to allow witness to remain in courtroom 
during trial while other Witnesses were excluded held 
presumed,on appeal, to have been for good cause.— 
Hlass v. Fulford, Ark., 92S. W. Rep. 862. 

13, APPEAL AND ERROR— Service by Publication.— 
Where plaintiff failsto amend a defective affidavit for 
service by publication and a defective return of aser 
vice of summons, he will bedeemed to have elected to 
stand on the original affidavit and return. — Goldie v. 
Stewart, Neb., 107 N. W. Rep. 245. 


14. ASSIGNMENTS—Principal and Surety.—In a suit by 
the surety of the treasurer of an insurance society on an 











assignment of the society’s claim against defendants, it 
was no defense that the loss to the society was caused 
by the treasurer’s criminal conduct, for which com- 
plainant was liable as surety.—Fidelity & Deposit Co. of 
Maryland v. Fidelity Taust Co., U. 8. C. C., D.N.J., 148 
Fed. Rep. 152. 

15. ATTORNEY AND CLIENT—Disqualification of Attor- 
ney.—An attorney far executors held disqualified to rep- 
resent the heirs for the purpose of supervising the exec- 
utors’ proceedings for distribution.—Bryant v. McIn- 
tosh, Cal., 84 Pac. Rep. 440. 

16. BANKRUPTCY — Appealable Orders.—A petition 
filed in a court of bankruptcy to establish the right of pe- 
titioner to the possession of property as against a trus- 
tee, and to enjoin the latter from interfering with such 
possession, presents a “controversy arising in the 
course of bankruptcy proceedings,’’ and the orcer or 
decree entered thereon is reviewable by appeal.—Secur- 
ity Warehousing Co. v. Hand, U. 8. UC. C.of App., Seventh 
Circuit, 143 Fed. Rep. 32. 


17. BANKRUPTCY — Effect of Filing Petition. — Under 
Bankr. Act July 1, 1898, ch. 541, § 70a, subds. 4, 5, 30 Stat. 
565 [U. S. Comp. St. 1901, p. 3451], the bankrupt’s trustee 
held entitled to recover the proceeds of property ob- 
tained by creditors by attachment between the date the 
bankruptcy petition was filed and the date of the adjud- 
ication.—State Bank of Chicago v. Cox, U. 8. C.C. of 
App., Seventh Circuit, 143 Fed. Rep. 91. 

18. BANKRUPTCY— Life Insurance Policies.— Policies of 
life insurance of a bankrupt having an actual value piss 
to his trustce, and the bankrupt is divested ofall interest 
therein unless he retains the same, under the proviso to 
Bankr. Act Juiy 1, 1898, ch. 541, § 70a (5) 30 Stat. 565 [U.S 
Comp. St. 1901, p. 3451], by paying the cas:: surrender 
value.—Clark v. Equitable Life Assur. Soc., U. S.C. C. 
E. D. Pa., 143 Fed. Rep. 175. 

19. BANKRUPTCY—Objections Not Made at Trial.—A 
bankrupt’s trustee held not entitled to urge for the first 
time ov appeal an absence of the bankrupt’s liability on 
certain notes indorsed by it, because of the absence of 
proof of presentment for payment at maturity and pro- 
test.—Love v. Export Storage Co., U. S. C. C. of App., 
Sixth Circuit, 148 Fed. Rep. 1. 

26. BANKS AND BANKING—Misappropriation of Funds. 
—The managing agents of a trust company held person- 
ally liable to the owner of money misappropriated.— 
Sweet v. Montpelier Sav. Bank & Trust Co., Kan., 84 Pac. 
Rep. 542. 


21. BANKS AND BANKING—Payments by Mistake.—A 
bank held entitled to recover money paid out by it by 
mistake upon the order of a person pot a depositor.— 
Merchants’ Bank of Port Townsend v. Superior Candy & 
Cracker Co., Wash., 84 Pac. Rep. 604. 


22, BILLS AND NOTES—Negotiability.—The negotiable 
quality of notes is not destroyed by a provision therein 
that the sureties consent that time of payment may be 
extended without notice.—Farmer, Thompson & Helsell 
v. Bank of Graettinger, lowa, 107N. W. Rep. 170. 


23. BOUNDARIES—Marked Line.—Where a line fence 
had been acquiesced in as a boundary for 15 years, the 
line thereby established was not affected by an oral 
agreement to have a survey toestablish the true line.— 
Uker v. Thieman, Iowa, 107 N. W. Rep. 167. 


24. BROKERS — Acting for Both Parties.— Where a 
broker is employed by each party with notice that he is 
acting in the matter for the other, and with such notice 
each agrees to pay him his commission, he can recover 
from both. — Wasser v. Western Land Securities Co., 
Minn., 107 N. W. Rep. 160. 


25 BROKERS—Sale of Land.—An owner of real estate, 
employing an agent to sell it at a price stated and on 
terms to be thereafter agreed upon, held liable for com- 
mission when broker produces a buyer.—Long v. Thomp- 
son, Kan., 84 Pac. Rep. 552, 


26. CANCELLATION OF INSTRUMENTS — Unjust Provi- 
sions.—W here it is plain that one party to a contract has 
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gained an unjust advantage over the other which it 
would be inequitable to permit him to enforce, equity 
should set the contract aside, though the party victim. 
ized was careless.—Stone v. Moody, Wash., 84 Pac. Rep. 
617. 

* 27. CARRIERS—Bill of Lading.—A finely printed provi- 
sion in a bill of lading, that in case of injury to the goods 
only the carrier having custody of them at the time of 
the injury shall be liable, held not a part of the con- 
tract.—Allen & Gilbert-Ramaker Co. v. Canadian Puc. 
Ry. Co., Wash., $4 Pac. Rep. 620. 

28. CAR«IERS—Conduct of Passenger.—A passenger is 
buund to observe and obey reasonable rules established 
for the convenience and comfort of other passengers, 
and on his failure to do so his ejection is warranted.— 


-McQuerry v. Metropolitan St. Ry. Co., Mo., 92S. W. Rep. 


912 

29. CARRIERS—Joint Tort Feasors —An agent of a car- 
rier corporation and the corporation held joint tort-fea- 
sors in the transportation of plaintiff’s cattle overa 
longer route than necessary, and suable jointly or sep- 
arately at plaintiff's election.—Eastin & Knox v. Texas 
& P. Ry. Co., Tex., 92S. W. Rep. 838. 

30. CHATTEL MORTGAGES—Acceptance of Proceeds.— 
Where a ch :ttel mortgagre consents to the sale of the 
mortgaged property by the mortgagor, neither the mort- 
gagee nor one who rece.ves from him the proceeds of 
the sale can be charged with conversion. — Farmer, 
Thompson & Hellsell v. Bank of Graettinger, Iowa, 107 
N. W. Rep. 170. 

31. CHATTEL MORTGAGES—Lien on Crops.—The lien of 
a landlord or seller under a conditional cuntract of sale 
or lease held superior to that of one claiming under a 
crop mortgage.—Bedford v. Gartrell, Miss., 40 So. Rep. 
801. 

32. CHATTEL MORTGAGES—Mortgage by Bailee.— Where 
cattle are delivered io another to be fed, the interest of 
such other person to be what he may put on them, and 
such bailee executes a mortgage thereon, when they have 
gained nothing, the mortguge is void —First Nat. Bank 
v. McIntosh & Peters Live Stock & Commisson Co., Kan., 
84 Pac Rep. 535., 

43. CHATTEL MORTGAGES—Priority of Lien.—In an ac- 
tion to fureclose a chattel mortgage, evidence held to 
sustain a finding that the claim of lien of plaintiff bank 
thereunder was prior in time, and therefore superior in 
right to that held by defendant bank.—Bank of America 
v. Waggoner, U. 8.C. C. of App., Fifth Circuit, 148 Fed. 
Rep. 53. : 

34. COMMERCE--Intoxicating Liquors.—A consignment 
toone without his knowledge held not an interstate 
commerce transaction.—Adams Express Co. v. Common- 
wealth, Ky ,92S. W. Rep. 932. 

35. COMMERCE—Intoxicating Liquors —City ordinance 
requiring license to be paid by persons selling beer held 
not repugnant to the commerce clause of the federal 
constitution as applied to individual carrying on inde- 
pendent domestic business in sale of beer by barrel 
which has been brought into the state and disposed of 
by him in original packages.—City of Mobile v. Phillips, 
Ala., 40S0 Rep 826. 


36. COMPROMISE AND SETTLEMENT—Agreement Not to 
Appeal —Forbearance to prosecute proceedings for the 
reversal of a judgment is a sufficient consideration for a 
compromise, and unless the good faith of the claimant in 
pressipvg his claim is put in issue, whether he intended 
to prosecute such proceedings is immaterial.—Gering v. 
School Dist. No. 28,Cass County, Neb., 107 N. W. Rep. 
250 

37. CONSTITUTIONAL Law—Construction. — The state 
constitution is a limitat.on on power, and unless legisla- 
tion duly passed be cleariy coutrary to some express 
prohibition therein, the courts have no authority to de- 
clare it invalid.—Thomas v. Williamson, Fla., 40 So. Rep. 
831. 

38. CONSTITUTIONAL Law—Police Power.—Rev. St., ch. 
29, § 40, declaring certain liquors to be intoxicating, irre- 





spective of their real intoxicating character, isa legal 
exercise of police power, and not in contravention of 
Const. U. 8S. Amend. 14.—State v. Frederickson, Me., 68 
Atl. Rep. 535. 

39. CONSTITUTIONAL LAW—Railroad Ticket Scalpers. 
—Laws 1905, p. 422, prohibiting ticket brokerage busi- 
ness, held not repugnant to Const. U. 8 Amend. 14, nor 
to State Const., art. 1,§ 10, guarantying due process of 
law.—State v. Thompson, Oreg., 84 Pac. Rep 476. 

40. CONTRACTS—Ambiguity.—Wherea contract is sus- 
ceptible of two constructions, one of which will ac- 
complish the intention of the parties and make the con- 
tract enforceable, while the other would make it unen- 
forceable, the former is to be preferred.—T. M. Sinclair 
& Cu. v. National Surety Co., Iowa, 107 N. W. Rep. 184. 

41. CONTRACTS—Construction.—A contract fur the fur- 
nishing of a stated quantity of stone ballast for a rail- 
road, to be delivered in daily installments, construed, 
and held to bind the purchasers for the entire quantity. 
—Quigley v. Spencer Stone Co., U. 8. C. C. of App., Sev- 
enth Circuit, 143 Fed. Rep. 86. 

42. CORPORATIONS—Estoppel.—Where a corporation 
obtained the fruits of a transaction conducted by its 
president by which he warehoused certain of its assets, 
it was thereafter estopped to deny that such transaction 
was within the president’s authority.—Love v. Export 
Storage Co., U.S.C. C. of App., Sixth Circuit, 143 Fed. 
Rep. 1. 

43. CORPORATIONS—Liability of Stockholders for Un- 
paid Stock.—The right of action by a creditor of a cor- 
poration to enforce the unpaid stock subscriptions ac- 
crues at least as soon as the corporation disposes of all 
of its property, ceases to become a going concern, and 
becomes insolvent, notwithstanding Ballinger’s Ann. 
Codes & St., § 4262.— Chilburg v. Siebenbaum, Wash., 84 
Pac. Rep. 598. 

44. CORPORATIONS—Salaries of Officers.—Directors of 
a corporation cannot vote salaries to themselves, nor 
can they vote.a salary to one of their number as presi- 
dent at a meeting, where his pr is ry toa 
quorum,—Uamden Land Co. v. Lewis, Me., 63 Atl. Rep. 
523. 

45. CORPORATIONS—Sale of Stotck.—An officer of a cor- 
poration, eployed on a salary to sell its stock for the 
benefit of the corporation, cannot charge it to himself, or 
account for it at an arbitrary price when sold, and pock- 
etthe surplus, if any —Camden Land Co. v. Lewis, Me., 
63 Atl. Rep. 523. 

46. CouRTS— Record.—Where a demurrer to a petition 
states several grounds, and is sustained on one of 
them, the court may, at a subsequeut term, amend the 
record, so as to state upon whut ground the demurrer 
was sustained.— Martindale v. Batte, Kan., 84 Pac. Rep. 
527. 

47. CRIMINAL LAW—Jurors.—The sustaining of a chal- 
lenge to a juror for inability to understand the English 
language is within the discretion of the trial court.—State 
vy. Crouch, Iowa, 196 N. W. Rep. 173. 

48. CRIMINAL TRIAL—Continuance. — The trial judge 
is invested with large discretion to grant or refuse a 
motion for a continuance.—State v. Douglas, La., 40 So, 
Rep. 860. 

49. CRIMINAL TRIAL—Harmless Error. —In criminal 
case there was no error in the court calling a witness to 
the judge’s bench and having a conversation with him in 
the presence, but not in the hearing, of the jury.—Young 
v. State, Tex.,92 8S. W. Rep. 841. 

50. CRIMINAL TRIAL—Instruction.—In a prosecution 
for rape, the court’s refusal to require that a conviction 
should be based on the jury’s belief that the act oc- 
curred at or near a certain hour of the day in question 
held error.—People v. Morris, Cal., 84 Pac. Kep. 463. 

51. CRIMINAL TRIAL—Writ Coram Nobis.—A writ coram 
nubis will not be issued to review a conviction of homi- 
cide on the ground that a juror swore falsely as to his 
qualifications on his ivoir dire. —State v. Armstrong, 
Wash., 84 Pac. Rep. 584. 
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52 DaMAGES—Burden of Proof.—In action for breach 
of contract of sale for refusal on the part of the vendee 
to accept the goods, if the pleadings and the evidence fail 
to furnish such data for damages, only nominal damages 
can be recovered.—Parkins vy. Missouri Pac. Ry. Co., 
Neb., 107 N. W. Rep. 260. 

53. DAMAGES — Remote Damages. — For a breach of 
contract, even through bad faith, a contractor can re- 
cover no more than the damages which are the direct 
consequence of the breach.—Cusachs & Uo. v. Sewerage 
& Water Board of New Orleans, La., 40 So. Rep. 855. 

54. DEED—Mortgage.—A deed absolute in form will 
only be declared a mortgage on clear and satisfactory 
proof that the deed was given us security for a debt, etc. 
—Reynolds v. Reynolds, Wash., 84 Pac. Rep. 579. 

55. DivoRCE—Alimony.—In an action for divorce, the 
complaint, in order to justify an allowance of alimony 
to the wife, should allege her necessity therefor and the 
husband’s ability to pay it.—Ryan v.{/Ryan, Mont., 84 Pac. 
Rep. 494. 

56. Divorck—Allowance for Attorney’s Fees.—An al- 
lowance of $474.50 attorneys’ fees in an action for di- 
vorce, one-half of which was for services on motions re- 
specting attorney’s fees and substitutions of attorneys, 
should be reduced to $250.—8chulz v. Schulz, Wis., 107 N. 
W. Rep. 302. 

57. EMINENT DOMAIN—Condemnation Proceedings.— 
Where 12 persons claimed interests inthe property in 
condemnation proceedings, it would be presumed that 
it was not error to strike a cross-petition demanding 
separate awards of damages.—City of Seattle v. Park, 
Wash., 84 Pac. Rep. 644. 

58. EMINENT DOMAIN—Elements of Damages. — The 
personal inconvenience and discomfort occasioned to 
theowner of abutting property by the operation of.a 
railroud in the street gives rise to no cause of action.— 
Grossman v. Houston, O. L. & M. P. Ry. Co., Tex., 92 S. 
W. Rep. 836. 

59. EMINENT DOMAIN—Perpetual Easement.—Where a 
perpetual easement of an entire tract of land is con- 
demned, it is error to instruct that only an easement 
was appropriated, unless the jury ure further instruct- 
ed that in determining the damages no value should be 
attached to the remaining fee.—Dethample vy. Lake Koen 
Nav., Reservoir & Irrigatiun Co., Kan., 84 Pac. Rep. 544. 


60. Equirg—Adequate Remedy at Law.—A bill against 
certain depositaries of the funds of an insurance society 
to enforce an alleged liability arising out of embezzle- 
ments by the society’s treasurer held not objectionable, 
in that complainant had an adequute remedy at law. — 
Fidelity & Deposit Co. of Maryland v. Fidelity Trust Co. 
U. 8. 0. C., D. N. J., 148 Fed. Rep. 152. 


61. KQquiry—Res Judicata.— Where a plea of res judicata 
in a suit to set aside a cloud on title alleged no appeal 
from the judgment, which was not proved, the plea was 
ineffective.—A. Shiff & Son v. Andress, Ala., 40 So. Rep. 
824. 

62 EVIDENCE—Advancements. —On an issue as to 
whether money given bya parent toachild was an ad- 
vancement, declarations by the parent made after the 
gift are not competent .—Hill’s Guardian v. Hill, Ky , 92 
8. W. Rep. 924. 


63, EVIDENCE—Hearsay.— Where a contract appointing 
plaintiff defendant’s exclusive broker was extended by 
a written indorsement, evidence as to a conversation be- 
tween defendant and witness relating to defendant’s un- 
derstanding of the extension held imadmissible.—Clark 
v. Dalziel, Cal., 84 Pac. Rep. 429. 


64. EVIDENCE—Prima Facie.—Prima facie evidence 1s 
such as in the judgment of the law is sufficient to estab- 
lish the fact, and if unrebutted is sufficient.—Thomas v. 
Williamson, Fla., 40 So. Rep. 831. 


65. FALSE PRETENSES—Lack of Diligence on Part of 
Prosecution —Ona prosecution for obtaining money un- 
der false pretenses, the fact that the prosecutor with rea- 
sonable ciligence could have ascertained the falsity of 








the representations, but failed to make any investiga- 
tion, was no defense.—People v. Smith, Ual., 84 Pac. Rep. 
449 

66. FEDERAL Cocrrs—Decisions of State Courts.—The 
statutes and decisions of the courts of last resort in a 
state where property mortgaged is situated, and where 
the controversy arose, are binding on the federal courts 
as a rule of property. —Haggart Vv. Wilczinski, U. 8. C. C. 
of App., Fifth Circuit, 143 Fed. Rep. 22. 

67. FORCIBLE ENTRY AND DETAINER—Scope of Action. 
—Forcible entry and detainer will not lie in favor of one 
forcibly excluded from the enjoyment of an easement.— 
Moye v. Thurber, Ala., 40 So. Rep. 822. 

68. FORGERY—W hat Constitutes.—Comp. Laws 1897, § 
1168, providing that every person who shall make, alter, 
or forge any public records, certificates, etc., shall be 
punished, relates to forgery, and bas no application toa 
genuine certificate of acknowledgment, though the 
statements therein are untrue.—Territory v. Gutierrez, 
N. M., 84 Pac. Rep. 525. 

69. GARNISHMENT—Right of Creditor.—A materialman 
furnishing materials to a subcontractor held not entitled 
to the money paid to the sheriff by the contractor, on 
being garnished, without first obtaining a judgment 
against the sabcontractor.— Kruse v. Wilson, Cal., 84 Pac. 
Rep. 442 

70. GUARDIAN AND WARD—Sale of Realty.—A guard- 
ian’s deed will not be held void un collateral attack be- 
cause the petition for leave to sell the ward’s estate does 
not affirmatively show existence of conditions authoriz- 
ing such sale.—Beachy v. Shomber, Kan., 84 Pac. Rep. 
547. 

71. HOMICIDE—Evidence.—W here the evidence is that 
a homicide was either murder in the first or second de- 
gree, or jastifiable, it was error to suomit by instructions 
the third degree to the jury —Territory v. Hendricks, N. 
M., 84 Pac. Rep. 523. 

72. HOMICIDK—Insanity as a Defense.—W here, on trial 
fur murder, defendant pleaded insanity, refusal to ap- 
point a board of medical experts and allowing physicians 
suggested by accused to testify, who pronounced him 
save, held not prejudicial to the accused:—State.v. Doug- 
las, La., 40 So. Rep. 860. 

73. INDICTMENT AND INFORMATION - Allegations as to 
Time.—Charging that an offense was committed “on or 
about” a certain day is fatal on motion in arrest of 
judgment.—Morgan v. State, Fla., 40 So. Rep. 828. 

74. INJUNCTION —County Commissioners. — Where a 
contract entered into by county commissioners was ultra 
vires, @ permanent injunction was properly granted to 
enjoin the payment of the contract price.—Brown v. State, 
Kan., 84 Pac. Rep 549. 

75. INTEREST—Absence of Special Demand.— Where in- 
terest is the legal consequence of the debt without ex- 
press stipulation, it may be recovered, although the com- 
plaint does not contain a demand for interest.—City of 
Spokane v. Costello, Wash., 84 Pac. Rep. 652. a 

i6. INTOXICATING LIQUORS—Duty Toward Patrons.—A 
saloon keeper held not bound to exercise the same degree 
of care for the protection of his patrons as is required of 
an innkeeper and a ecmmon carrier.—Peter Anderson & 
Co. v. Diaz, Ark., 92.8. W. Rep. 861. 

77. INTOXICATING LIQUORS—Interstate Commerce.—An 
express company held guilty of violation of the prohibi- 
tion law, though erroneously believing a transaction was 
interstate commerce.—Adams Express Co. v. Common- 
wealth, Ky., 92S. W. Rep. 932. . : 

78. INTOXICATING LIQUORS—Violation of Local Option 
Law.—In prosecution for violating the local option law, 
charge on the subject of sale held not full enough, and a 
requested special charge Should have been given.—Lane 
v. State, Tex., 928. W. Rep. 889. 

79. JUSTICES CF THE PEACE — Remittitur After Judg- 
ment.— Where the circuit court was without jurisdiction 
on appeal from a justice to entertain an amended com- 
plaint demanding damages in excess of the justice’s 
jurisdiction, such defect could not be cured by a remit- 
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titur after judgment.—Rose v. Christinett, Ark., 92 S: W. 
Rep. 866. 

80. LANDLORD AND TENANT—Adverse Pussession by 
Tenant.—Limitations held vot to run in favor of a ten- 
ant who purchased the land at tax sale againstits land- 
lord until notice to the latter of its repudiation of the 
tenancy.- Bryson & Hartgrove v. Boyce, Tex., 92 8. W. 
Rep. 820. 

81. LANDLORD AND TENANT—Rights of Lessee.—That 
a tenant in possession had an option to purchase held 
no ground for denying the landlord the right to recover 
for permanent injury to the property caused by the neg- 
ligence of a third person.—Hayden vy. Consolidated Min- 
ing & Dredging Co., Cal., 84 Pac. Rep 422. 

82. LANDLORD AND TENANT — Unlawful Detainer.— 


Where lessee refused to vacate premises after their sale — 


in accordance with lease, action of unlawrul detainer 
held properly brought by lessor for the use of the pur 
chaser.—Cvoper v. Gambill, Ala., 40 So. Rep. §27. 

83. LIBEL AND SLANDER — Probable Cause for State- 
ment.—Creditor of the firm held to bave had probable 
cause for alleging that a third person had appropriated 
the assets of the firm to the detriment of its creditors, 
apd brought about the bankruptcy of the firm.—Buford 
Bros. v. Suntheimer, La., 40 So. Rep. S51. 

&4. Lis PENDENS—Purchasers Pendente Lite.— Purchas- 
ers of properiy in litigatation between the data of a 
judgment and the suing vut of a writ of error within the 
time provided held purchasers pendente lite.—Bryson & 
Hartgrove v. Boyce, Tex , 92S. W. Rep. 820 

85. MALICIC US PROSECUTION—AGvice of Counsel.—De- 


fendants in an action f r malicious prosecution are not | near the property of a person the accumulated filth.— 


protected by the adv.ce of counsel, unless it be clearly 
shown that all the facts were laid befure the counseland 
that he actuaily gave the advice relied on.—King yv. Ers- 
kins, Lu., 40 Su. Rep. 844 . 

86. MANDAMUs—County Officers.—J/andamus will not 
lie to compel County officers to pertorm an act which 
they are not authorized to do by sume plain provision of 
the law.—Territory v. Buard of Suprs. of Yavapai County, 
Ariz., 84 Pac. Rep. 519. 

87. MARITIME LIENS—Life Preservers Furnished Ves- 
sel.—One who furnished life preserve:s for vessels in a 


New Jersey port in reliance on a statement by theowner | appointment of an officer is required to be made by bal- 


that the vessels were sufticient security is entitled to a 
liea by contract and also under the New Jersey statute, 
which gives a lien for any equipment furnished a vessel 
under contract with the owner —The Charles Spear, U. 
8. D.C ,D.N. Y., 148 Fed. Rep. 185 

88. MASTER AND SERVANT—Assumed Risk.—A railroad 
conductor sent to haul certain derailed engines back onto 
the track held to assume whatever of added risk existed, 
obvious to him but unknown to his superior officer.— 
Illinois Cent. R. Co. v. Emerson, Miss. , 40 So. Rep. 818. 

89. MASTER AND SERVANT—Assumed Risk. — Servant 
held to assume risk of injury in sawmill where employer 
placed guards over machinery approved by experienced 
workmen.—Johnston v. Northern Lumber Co., Wash., 
84 Pac. Rep. 627. 

90. MASTER aND SERVANT—Contractor’s Bond.—Bonds- 


men of a contractor for city water reservoir held not to an authorized agent of plaintiff, a verdict for defend- 


liable on a claim against a subcontractor for coal fur- 
nished for use in a steam engine.—City of Philadelphia 
v. Malone, Pa., 63 Atl. Rep. 539. 

91. MASTER AND SERVANT—Defective Appliances.—A 
laundry employee, who merely knew that the ironing 
machine she operated ranin a jerky, unsteady manner, 
did not, as a matter of law, assume the risk of injury 
arising fromthe machine suddenly starting forward.— 
Tuckett v. American Steam & Hand Laundry, Utah, 84 
Pac. Rep. 500. 


92. MASTER AND SERVANT—Fellow Servants.—A boy 
employed todo errands and other light work in the 
manufacture of firearms, and other servants of the manu- 
facturer employed in testing rifles by firing, are fellow 
servants.—Church v. Winchester Repeating Arms Co., 
Conn., 63 Atl. Rep. 510. 























































93. MASTER AND SERVANT—Fellow Servants.—Plaintiff 
and D, who were fellow motormen, operating freight mo- 
tor cars on defendant’s railroads under running arrange - 
ments made by themselves, held fellow servants. — 
Grimm v. Olympia Light & Power Co., Wash., 84 Pac. 
Rep. 635. 

34. MASTER AND SERVANT—Malicious Injury to Patron. 
—A saloon keeper held not liable for the malicious act of 
a bartender in assisting another in maliciously setting 
fireto tle foot of a patron while sleeping in the saloon. 
—Peter Anderson & Co. v. Diaz, Ark ,92 8. W. Rep. 861. 

95. MECHANICS’ LIENS—Homestead.—Where no writ 
ten contract therefor is entered into with a husband and 
wife by one furnishing materials for use on a homestead, 
as required by Wilson’s Rev. & Ann. St. 1903, § 2988, no 
lien attaches by the filing of a mechanic’s lien.—Rowley 
v. Varnum, Okla., 84 Pac. Rep. 487. 

95. MORTGAGES—Ejectment.—A mortgagee of property 
located in Mississippi, on breach of condition, may 
maintain ejectment to recover the mortgaged land as a 
means of enforcing the security.—Haggart v. Wilczin- 
ski, U. 8. C. C. of App., Fifth Circuit, 143 Fed. Rep. 22. 

97. MORTGAGES—Foreclosure.—A_ suit to foreclose a 
mortgage may be brought against a grantee of the mort- 
gaged premises without joining the mortgagor.—Cali- 
fornia Title Ins. & Trust Co. v. Muller, Cal., 84 Vac. Rep. 
453. . 

98. MUNICIPAL CORPORATIONS—Construction of Sew- 
ers.—Though a city in the exercise of its governmental 
functions may construct sewers, it has no right to com- 
plete a sewer in such a manner thatit will discharge 


City of Madisonville v. Hardman, Ky.,928. W. Rep. 930. 

99. NEGLIGENCE—Contributory Negligence.—Contnib- 
utory negligence in order to preclude recovery must 
approximately cont: ibute to or cause the injury. — IIli- 
nois Cent. R. Co. v. Bethea, Miss., 40 So. Rep. 813. 

100. NEGLIGENCE—‘‘Last Clear Chance.”—In ordcr to 
bring the doctrine of “last clear chance” into operation, 
defendant must have actual knowledge of the danger- 
ous position of plaintiff —Sauer v. Eagle Brewing Co., 
Cal., 84 Pac. Rep. 425. 

101. OFFICERS—Appointment by Ballot.— Where the 


lot by a legislative body, the appointment does not be- 
come effective until the result of the ballot is ascer- 
tained and made known.—State v. Starr, Conn., 63 Atl. 
Rep. £12. 

102 PLEADINGS—Demurrer.—A judgment for defend- 
ant on demurrer is a final determination of the action, 
and until itis set aside no proceeding can be had there. 
in, looking to a trial of the issues. — Martindale v. Bat- 
tey, Kan., 84 Pac. Rep. 527. 

103, PLEADINGS—Motion to Strike —A 1.0tion to strike 
out a pleading is not an appropriate method of testing 
its sufficiency.—Grand Lodge I.O. O. F.v. Troutman, 
Kan., 84 Pac. Rep. 667. 

104. PRINCIPAL AND AGENT—Apparent Authority.— 
Where, in an action by the original payee against the 
makers of a note given, the defendants showed payment 


ants will not be disturbed on appeal.—Internuational 
Harvester Co. v. Smith, Fla , 40 So. Rep. 840. 

105. PRINCIPAL AND SURETY—Failure to Rely on Prim- 
ary Kund.—Failure of a city to retain moneys on acon- 
tract for a street improvement held no bar to a recov- 
ery against the surety on the bond of the contractor 
after payment by thecity of ujudgment forinjuries from 
failure to guard an excavation.—City of Spokane y. Cos. 
tello, Wash., 84 Pac. Rep. €52. 

106. PRINCIPAL AND SURETY—Parties —The estate of a 
surety is not a necessary party to an action by the ad- 
ministratrix of a co-surety to recover from the principal 
a sum paid by such administratrix in discharge ofthe 
debt.—Townsend v. Sullivan, Cal., 84 Pac. Rep. 435. 

107. PUBLIC Lanps—Homestead.—A person cannot sell 
the land which he holds under the homestead law before 
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he has obtained a final receiver’s receipt. — Wood v. 
Noel, La., 40 So. Rep. 857. 

108 PUBLIC LANDS—Town Sites.—Under Rev. St. U. 8. 
§ 2387 [U. 8S. Comp. St. 1901, p. 1457), conveyance of town 
site land by county judge to person who never occupied 
the same held to confer no title.—Roberts v. Ward, Cal , 
84 Pac. Rep. 430. 

109. POBLIC OFFICE—Appeal.—Neither the importance 
of the office northe amount of public funds adminis- 
tered can be considered in determining the appellate 
jurisdiction over a suit between contestants for a public 
oftice.—State v. Dallas, La., 40 So. Rep. 847. 

110. RAILROADS—Duty Toward Trespassing Children. 
—Employees in a railroad yard held bound to use or 
dinary care to prevent injuring the boys riding on the 
trains there.—Duavis v. St. Louis, Suuthwestern Ry. Co. 
of Texas, Tex., 92S. W. Rep. 831. 

111. RAILROADS—Exemplary Damages —A railroad 
company cannot be held liable in punitive damages for 
the willful and wanton act of aconductor in wrongfully 
ejecting a trespasser from one of its moving trains ina 
dangerous place, causing his injury, where the company 
neither authorized nor ratified the act.—Toledo, St. L. & 
W. R. Co. v. Gordon, U. S. C. C. of App., Seventh Circuit, 
143 Fed. Rep. 95. 

112 RAILROADS~—Injury from Dislodged Brake Shoe.— 
Where a licensee walking near a railroad track was 
struck and injured by a brake shoe which flew froma 
passing train, the railroad company was guilty of no 
negligence.—Carr v. Missouri Pac. Ry. Co., Mo., 92S. W. 
Rep. 874. 

113.’ RAILROADS—Negligence.—Neyligence of the op 
erators of the train in ranning it ata high rate of speed 
without signals over a crossing held to have been the 
proximate cause of the accident.—Illinois Cent. R. Co. v. 
Bethea, Miss., 40 So. Rep. 813. 

114. RAPE—Prior and Subsequent Lascivious Conduct. 
—In a prosecution for rape, acts of prior and subsequent 
lascivious conduct and sexual intercourse held admis- 
sible to prove the adulterous disposition of the parties. 
—Pcople v. Morris, Cal.,84 Pac. Rep. 463. 

115. RELEASE—Rescission.—Where, in an action for 
injuries, the defense was a release, and the replication 
attacked it for fraud, it was necessary for plaintiff to 
tender the amount paid him with his replication.—Mem- 
phis St. Ry. Co. v. Giardino, Tenn , 92 8. W. Rep. 855. 

116. REMOVAL OF CausEs—Citizenship.—Joinder of a 
citizen defendant against whom no cause of action is al- 
leged is no obstacle to a removal of the cause to the fed- 
eral courts by a noncitizen defendant —Kastin & Knox 
v. Texas & P. Ry. Co., Tex., 92S. W. Rep. 838. 

117. REPLEVIN—Judgment.—A seller entitled to ajudg- 
ment in replevin for the return of goods sold held re 
quired to repay freight charges for transportting the 
same to the place of delivery. — Kulzer v. Simonton, 
Wash., 84 Pac. Rep. 582. 


118 SHIPPING—Damage to Cargo.—Damage to a ship- 
nent of arsenic on a voyage from leakage of olive oil 
stowed in the same hold held not due to improper stow- 
age, but to perils of the sea, which did not render the 
vessel liable therefor.—The Langfond, U. S. D. U., 8. D. 
N. Y., 148 Fed. Rep. 150. 


119. SPECIFIC PERFORMANCE — Parol Agreement.—In 
an action to enforce a parol] agreement, of a father to 
convey land to his son, an instruction that it was sufli- 
cient if plaintiff proved that “under such contract he 
was placed in possession of the real estate’’ held errone- 
ous.—Baldwin v. Baldwin, Kan., 84 Pac. Rep. 568. 


120. STREET RaILROADS—Killing Animals.—Where, in 
an action against a street railroad company for the kill- 
ing of a hog, it appeared that the hog was eutside of the 
stock limit, it was not contributory negligence for it to 
be running at large.—Little Rock Ry. & Electric Co. v. 
Newman, Ark., 92 8. W. Rep. 864 


121. TAXATION—Collection of Delinquent Taxes.—lt is 
competent for the legislature to change the method of 








collecting delinquent taxes, and of imposing the costs 
of collection. and a city by proceeding under such an 
act waives any rights acquired by any previous sale for 
taxes under previous laws.— City of Orlando v. Giles, 
Fla. ,40 So. Rep. 834. 

122. TRIAL—Nonsuit —A nonsuit on the ground of the 
insufficiency of the evidence is properly denied where 
there is substantial evidence on which a jury can finda 
verdict for plaintiff —McCowan v. Northeastern Siber- 
ian Co., Wash., 84 Pac. Rep. 614. 

123. TROVER AND CONVERSION—Evidence.—On an is- 
sue as to whether a decedent had held a sum of money 
as trustee for plaintiff, evidence considered, and held 
insufficient to show such to have been the case.—Austin 
y. Wilcoxson, Cal., 84 Pac. Rep. 417. 

124. TRusTs—Following Trust Funds. — When trust 
funds of a personal character have been changed into 
real estate, they can be followed, and the rights of the 
cestui que trust can be.maintained, if the rights of third 
parties have notintervened .—Camden Land Co. v. Lewis, 
Me., 63 Atl. Rep. 523. 

125. VAGRANCY—Sufliciency of Complaint.—In a com- 
plaint for vagrancy, under an ordinance denouncing as 
vagrants all persons who live by gambling, it is imma- 
terial whether any game is specified, or what game it is. 
—City of Shreveport v. Bowen, La., 40 So. Rep. 859. 

123. WAREHOUSEMAN—Warehouse Receipts.—Whether 
an instrument constitues a valid and negotiable ware- 
house receipt such that its transfer operates as delivery 
is to be determined by the law of the state. — Security 
Warehousing Co. v. Hand, U.S.C. C. of App., Seventh 
Circuit, 143 Fed. Rep. 32. 

127. WILLS—Construction.—Where testator provided 
that afarm should not be sold during the lifetime of his 
daughters, without their consent, nor unless necessary 
to pay debts, the word “nor” was used in the sense of 
“or.’—Reed v. Longstreet; N J., 63 Atl. Rep. 500. 

128. WiLLS—Estates for Life.—A devise of lands to A 
on condition that he shall not incumber it, nor have the 
power to sell it, but shall have the power to devise it, 
shows an intent to convey only an estate for life.—Mor- 
ris v. La Bel, N. J., 68 Atl. Rep. 501. 


129. WATERS AND WATER COURSES—Public Water Sup- 
ply.—A rule of a city owning its own waterworks, that if 
water charges are not paid the water shall be turned off 
and not connected again till the delinquent charge is 
paid, held void for unreasonableness.—Burke v. City of 
Water Valley, Miss., 40 So. Rep. 820. 


130. WITSESSEs—Corroboration.—In a prosecution for 
robbery in pursuance of a conspiracy, evidence that wit- 
ness saw the corspirators together in the early pars of 
December held admissible to corroborate the testimony 
of one of the conspirgtors.—People v. Zimmerman, Cal., 
84 Pac. Rep. 446. 


131. WITNESSES—Depositions.—Testimony of a party 
who has mereiy taken a deposition, but not introduced 
it, cannot be objected to as contradicting such witness.— 
King v. Phenix Ins. Co., Mo., 928. W. Rep. 8y2. 


132. WITNESSES—Hiusband and Wife.—In personal ac- 
tions of the wife brought by the husband both husband 
and wife are competent witnesses, but in actions for per- 
soual injuries to the wife the testimony of the husband 
should be excluded.—Martin v. Derenbecker, La., 40 So. 
Rep. 849. 


133 WITNESSES—Ililegal Marriage.—Where a marriage 
was illegal, no matter how confidential the relationship 
between the parties, and however much the woman 
may have regurded the man as her ‘husband, the state 
had a right, on a prosecution against him, to introduce 
her testimony against him.—Young v. State, Tex., 92S. 
W. Rep. 841. 


134 WITNESsES—Redirect Examination.—Prosecutrix, 
having been cross-examined as to her charging another 
than defendant with the offense, held properly permit- 
ted to state her reasons for so doing on redirect examin- 
ation.—People v. Darr, Cal., 84 Pac. Rep. 457. 








